This article is broadly concerned with the relationship between sport and personal injury and, specifically, compares how rugby is regulated by the tort of negligence in England and delict in South Africa respectively. Sport is an important area of civil society in both South Africa and England and, aside from the health benefits, can be used to develop and deliver a wide range of policies. 1 At the same time, the interaction of sport and law has become increasingly significant across a number of legal fields including contract, copyright, and a range of specific commercial issues. 2 These disputes tend to operate at the elite level of sport, the professional game. At the recreational and junior level the prime area of legal intervention relates to injuries and the application of negligence and delict. As Lord Templeman wryly noted in 1985, "a fashionable plaintiff alleges negligence" and there is concern for the consequences to sport of an expanded legal responsibility. 3 Whilst the general principles and approach to ascribing liability are of course applicable, for sport there are additional factors that need to be taken into account. These can be categorised into two contexts; a) the broader context of sport as an important social and cultural activity and b) the specific sporting context that includes not just the actual rules or 
laws of the game but also the playing culture. 4 The aim of this article is to consider how these aspects can be incorporated into the traditional legal principles, and this aim is achieved by a critical and comparative analysis of how the standards of care in sport have been developed in both jurisdictions. An important element of such a comparative analysis is to contextualise the various discussions in the light of the differences between the tort of negligence, as applied in England, and the South African law of delict. In so doing it suggests that the context and specificity of rugby should be more explicitly taken into account when evaluating potential liability.
The article first outlines the crucial issue of the standard of care in English tort law considering the concept of the "prevailing circumstances" drawn from Caldwell v Maguire. 5 This structure is then applied to rugby in England and South Africa, and considers the internal norms and external factors that form part of the process of evaluating both the existence and the extent of liability under both frameworks. The issue of the standard of care is a fundamental one and the question of a move away from the traditional objective reasonableness test has a broader application beyond sport. As Nolan notes,
The most recent example of an assault on the objective standard of reasonable care in English law has been in the public authority liability context. 6 The standard of care is extremely fact sensitive and difficult to define, particularly when the very specific context and protocols of the sport in question are considered. 7 Interestingly, as regards sport Norris has suggested that the standard will be "generously interpreted", alluding to the public policy considerations that pervade the area. 8 Although this article is focussed on rugby specifically, it also raises important questions for the relationship between sport and negligence or delict more generally.
Sport injuries; negligence and delict
In legal terms the key question is whether injuries sustained on the sports field, in matches or in training can give rise to liability. The intersection of law and sport in the area of personal injuries has become increasingly visible, although this may merely reflect trends in society more generally. 9 It has been clear for some time that a duty of care exists within a number of sporting relationships covering participants, organisers, fellow players, match officials and governing bodies. 10 There is, as
Anderson notes, no need to utilise broader tests of establishing whether a "duty situation" arises, given that specific categories of negligence relating to these sporting actors already exist. 11 These claims relate to personal injury, the apotheosis of tort law, and further support the use of tort as a legal mechanism to tackle such incidents. 12 Similarly, the law of delict is the established legal instrument in cases of personal damage in the South African context. In the UK the question has, however, been asked whether tort is an appropriate vehicle, and what the long-term consequences for sport might be. This is a contentious but separate issue beyond the scope of this article. 13 In tort, in some ways the attribution of negligence can be seen as a hurdle race, where the various constituents of the tort need to be made out in order that a finding of negligence is established. However it is often unhelpful to separate the tort of negligence into these discrete elements, although tort orthodoxy supports such an approach. In addition, the elements are not always easily distinguished; piece, there has also been an extended case study on liability of a schoolmaster for injuries caused on the sports field Tort L Rev 162).
10
Between players see Condon v Basi [1985] …there is not always a perfectly clear dividing line between the theoretically different concepts of duty and standard of care. That is because it is also necessary to consider the extent of the duty of care, and there may well be an overlap.
14 Dividing them does, however, permit an easier in-depth analysis of the constituent parts. The problem of the definition and scope of these tortious elements is further compounded when "language" is used ambiguously or interchangeably. For example the Child Protection in Sport Unit (CPSU), in a Briefing Paper, muddles the terms somewhat, noting for example that:
In essence, duty of care means that a sports body needs to take such measures as are reasonable in the circumstances to ensure that individuals will be safe to participate in an activity to which they are invited or which is permitted.
15
Whilst academic debate is often centred upon the existence of a duty in new situations that arise, in reality the essential question is whether the duty was breached. It is the question of breach and the "standard of care" owed to the injured party in the particular circumstances that is crucial. "Duty" in the briefing noted above is being used in a more general way to describe potential liability.
From the perspective of the South African law of delict, it can firstly be stated that in delict the focus is not primarily on negligence but on the five fundamental elements, which include fault, under which negligence is classified as one form of fault. 16 Whilst these elements are equally considered in delict claims, wrongfulness and fault are of specific relevance for the purpose of this comparison. Under the law of delict there is a clear distinction between negligence and a duty of care, and they are separately determined. The existence of a legal duty forms part of the fundamental element of wrongfulness, and if such a duty does exist but is breached, it renders the harmful act as being wrongful. The standard of care forms part of the element of fault, and comes into play in the reasonable person test to determine negligence.
Whilst the cause of action is framed differently, the original English common law approach to negligence, as inherited and developed in the South African context, is still valid and has persuasive power for delict claims in South Africa.
14 Morris 2010 JPIL 184.
The CPSU is a partnership between the National Society for the Protection of Cruelty to Children (NSPCC) and Sport England, Sport NI and Sport Wales. See further CPSU 2014 https://thecpsu.org.uk/about-us/.
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Intent is the other form of fault.
The South African common law is also closely related to the Roman-Dutch legal system as originally inherited in the 17 th century. 17 As compared to the "existence of a duty" discussed above, wrongfulness is determined through the application of one of three possible tests: the boni mores test, which relates to the legal convictions that prevail in a specific community, the infringement of a subjective right of a person, and the failure or neglect to fulfil a legal duty. 18 In the absence of an established duty, an omission to act, thus refraining from preventing damage to another person, normally does not constitute wrongful behaviour. In addition to the wrongfulness of the act that caused the damage or injury, the element of fault has to be proven. Fault refers to either the negligent or the intentional nature of the act, and in any delictual action only one of the two can be present. To determine negligence, the reasonable person test is utilised whereby questions related to the foreseeability and preventability by a reasonable person acting in the same context are asked. 19 In a refinement of the reasonable person test, the reasonable expert test can lead to the setting of a specific higher standard of care, based on the facts of the case. The application in South African law of the culpae adnumerator principle should be noted
here. This provides a neat example of how UK procedure and policy can impact on the SA position and is instructive in our argument that the approach to liability in sport in RSA can learn much from the contextual approach we illustrate below.
South African law is rooted in a variety of legal systems, amongst others that of I believe that conduct which constitutes a flagrant contravention of the rules of rugby and which is aimed at causing serious injury or which is accompanied by full awareness that serious injury may ensue, will be regarded as wrongful and hence attract legal liability for the resulting harm.
25
The key issue to establish liability will, however, ordinarily not be whether a duty existed but whether the respective duty of care was breached, a fact which necessitates an analysis of the standard of care owed. 26
3
The standard of care in sport
In England, evaluating the standard of care appears, at the outset, to be simple. participants to spectators was not to endanger them by "recklessness". 35 Whilst not directly related to sport participation, the cases are important in terms of understanding how the law becomes cognisant and responds to the specificities of sport, and particularly rugby.
The most relevant exposition of the current approach to the standard of care in sport is that outlined in Caldwell v Maguire. 36 The case concerned an action brought by a professional jockey against two other jockeys for injuries suffered during a race. The case considered the extent of the duty owed and outlined the relevant factors when determining whether or not the duty had been breached. The Court of Appeal noted that the duty is …to exercise in the course of the contest all care that is objectively reasonable in the prevailing circumstances for the avoidance of infliction of injury to such fellow contestants" (our emphasis).
38
The Court went on to define what these prevailing circumstances might be and an analysis of these factors forms the basis for the following section. These circumstances are applied to sport generally, but using the case study of rugby in Caldwell para 11(2). applying these issues. Further, some contemporary issues are identified that could be factored into the matrix of "prevailing circumstances". Whilst this is important within the context of liability in sport, it also illustrates the need for a more sophisticated approach to ascribing and defining the standard of care more generally. 39
4
The prevailing circumstances of sport: the case of rugby
The case of Caldwell illustrated the five aspects, noted below, that contribute to the evaluation of the prevailing circumstances. 40 Essentially such an evaluation would involve considering "all such circumstances properly attendant on the contest", and include; (i) its object; (ii) the demands inevitably made on its contestants; (iii) its inherent dangers; (iv) its rules, conventions and customs; and (v) the standards, skills and judgement reasonably to be expected. Each of these is examined in turn, commencing with the object of the activity.
The object(s) of sport
Traditionally, one of the key approaches to evaluate the standard of care owed is to consider the utility of the act complained of. Its value is judged, in part, in relation to the likelihood of harm occurring and the potential severity. In cases such as Bolton v A court considering a claim in negligence or breach of statutory duty may, in determining whether the defendant should have taken particular steps to meet a standard of care (whether by taking precautions against a risk or otherwise), have regard to whether a requirement to take those steps might-(a) prevent a desirable activity from being undertaken at all, to a particular extent or in a particular way, or (b) discourage persons from undertaking functions in connection with a desirable activity.
This permits the court to take into account the utility of the activity at the centre of the complaint, though it is doubtful that the statute has made a significant difference. 43 Sports generally, and rugby specifically, are significant social activities in both the United Kingdom and South Africa. Rugby is an integral part of the sporting culture of both nations, although it has to compete with football as the traditional winter school sport in parts of the United Kingdom and in South Africa.
Global statistics are indicative of the level of interest rugby generates in the 120
countries where the sport is being played, with 7.23 million players involved, including young children and women. 44 Table 1 gives an indication of the number of registered players in those countries that qualified for participation in the Rugby World Cup of 2015. 45 …the foundation upon which rugby union is built. We uphold the rugby tradition of camaraderie with teammates and opposition. We observe fair play both on and off the pitch and are generous in victory and dignified in defeat. We play to win but not at all costs and recognise both endeavour and achievement. We ensure that the wellbeing and development of individual players is central to all rugby activity.
47
Similarly, the South African Rugby Union's values reflect the values of the country as a whole, and the history of the sport:
Four key imperatives underpin SARU's values: Transformation, growth, winning and financial sustainability. These are based on the needs of all SARU's stakeholders and are inter-dependent. Therefore, success is only possible if all four are equally realized. In a country that thrives on sunshine and sport, SARU is providing light to an arena previously shadowed by political challenges. As the teams get stronger and fans fill the stadiums, the whole country is a little better off for the spirit generated when a South African hero scores a try.
48
It would appear on the face of it that rugby espouses a set of fundamental ideals and skills that provide a valuable social benefit; something that delivers or supports the delivery of key policy objectives such as health and community cohesion. Given and Grundlingh, 53 from a South-African perspective, warn against the perception of sport and structured sport development as "an apolitical, neutral and inherently integrative set of social practices that can deliver a wide range of positive outcomes." Such an idealised perception of the value of sport is often divorced from reality.
It is too simplistic to view sport from a solely positive perspective and recently in England there have been claims that rugby is too dangerous for children to play, with the risk of injury outweighing the benefits. 54 This critique extends beyond the playing field to the culture of rugby, which is undoubtedly strongly masculine, and its historic development from the English public school system has been subject to criticism. 55 The link between rugby, particularly at amateur level, and a culture of heavy drinking has also been subject to censure. 56 Rugby has sought to provide opportunities for older players and there is a Golden Oldies international rugby festival. Golden Oldies 2015 http://www.goldenoldiessports.com/ site/webpages/golden-oldies-rugby.
issue that could conceivably count as a negative element is the risk of injury and indeed the seriousness of injury and this is considered further below.
The demands made
In circumstances such as Caldwell jockeys have a contractual obligation to ride their horses over a specific course and to compete with fellow riders in order to obtain the best placing possible. As Judge LJ explained:
We are here concerned with a split-second, virtually instantaneous, decision made by professional sportsmen entrusted with powerful animals, paid and required by the rules of their sport to ride them, at speed to victory or, failing victory, to the best possible placing: in other words, to beat all the other horses in the race, or endeavour to do so. 59 The Court argued that performance depends on experience, intuition and instinct and the very nature of the activity makes the risk of injury, or accidents, almost inevitable. So whilst a duty of care was owed in Caldwell the liability threshold would be high, given that the jockeys were striving to win a race that in itself created "danger".
Rugby players, particularly at the higher level, may often find themselves in a similar position to jockeys with little time to think before acting. Referees also have to make difficult instant decisions, although in Smoldon v Whitworth there was a series of scrums that collapsed before the crucial one that injured the plaintiff rendering it more difficult to consider it as an instantaneous, one-off decision. There may be some period of reflection, though arguably "rethinking" during the course of a match can be difficult. 60 Infringements at the scrummage that lead to a collapse are particularly dangerous. At the highest level of the professional game a referee may 59 Caldwell para 31.
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One creative response to deal with this is the two referee system, trialled by Professor Justus Potgieter of Stellenbosch University and a provincial referee, in 1987 at the University. The following benefits of the dual system have been claimed: "...a decrease in the number of infringements, an increase in the effective identification of infringements, better playermanagement and control, better application of the off-side law, greater prevention of deliberate infringements and an increase in players' acceptance and trust. An obvious area where two pairs of eyes are most useful is at the scrummage, where it is advisable to have an official on both sides, as is the case with the involvement of assistant referees, previously called touch judges". also have assistance from a television match official (TMO) to aid his decisionmaking. Well-qualified, reflective referees are an important part of the equation to keep players safe during rugby matches, where there are a number of possibilities for injuries to occur. This is obviously more problematic in the amateur game.
The dangers
In assessing breach, the notion of risk is a key factor that needs to be reviewed. As Lord Macmillan noted in Read v Lyons, "The law in all cases exacts a degree of care commensurate with the risk created". 61 It is a balancing act of probability, risk and likely cost, and indeed a balancing act that has proved difficult to delineate. In the
Australian case of Woods v Multi-Sport Holdings Pty Ltd the question was whether
Multi-Sport should have provided indoor cricketers with helmets, and further whether they should have warned players of the inherent dangers of the game. 62 On the latter point Justice Callinan noted that such games have an obvious risk, and that sport and recreation are different to other spheres of social activity and should not be approached in the same way, and with the same criteria, as might be applied in other areas. He went on to note that: …for the reasons that I have given, that of the ultimate objective of most sports, of the achievement of physical superiority or domination of one form or another by one person or team over another, promoters and organisers of sport will rarely, if ever, be obliged to warn prospective participants that they might be hurt if they choose to play the game. Rugby is a physical contact team sport that has a number of potential points where a risk of injury exists. Although it is the scrummage that is largely responsible for the catastrophic neck injuries that get publicised, it is the tackle area where the majority of injuries occur. 65 Different parts of the body are more likely to be injured in different areas of play, for example shoulders can be more exposed in the tackle situation whilst in the ruck it may be the head. 66 
Rules, conventions and customs
It is clear from Caldwell that a breach of the rules under which the sport is played does not necessarily equate to a breach of duty. However, any such breach is relevant in terms of the broader evaluation of liability, as it would form part of the evidence base of "prevailing circumstances". The culture of sport is far more nuanced, though, and there are a number of different frameworks and norms that exist within each particular sport. In a recent golf case it was argued that the relevant documents included the Rules of Golf and the Guidelines on Etiquette. Lord Jones also referred to the rules of the Tournament that the defendant was playing in when the injury occurred. What is of particular interest is Lord Jones' comment on the analysis of the contextual documents: I am conscious that, in searching for the meaning of the safety guidelines, I am not performing the same task as I would be if construing a statute or interpreting a contract. What I need to do is determine, as a matter of fact and in practical terms, what the golfer ought to do during the round, if following the guidance.
70
One possible interpretation of Caldwell is that whilst the riders' actions were in breach of the rules, they were still well within the working (or playing) culture of the sport, and were thus within the limits of reasonableness. As James and McArdle note:
…while breaching the rules of the sport may be indicative of negligence, it is not the only factor to consider -the playing culture of the game is also relevant. Given that the type of incident that occurred in Caldwell was one that occurred very frequently within national hunt racing, it could be seen as an integral part of the sport's playing culture.
71
This notion of a playing culture is particularly important in terms of framing our understanding of expectations and standards in rugby. Somewhat frustratingly, the phrase is not fully explained in the case, and nor is it further outlined in the case law generally. However it is commonly understood to refer to a normative system inside of and parallel to the formal regulatory framework of the sport. The "working culture" of sport is synonymous with the "playing culture", and it is crucial that this cultural understanding is explicitly dealt with in terms of ascribing legal liability. Thus the ways in which sport is regulated is also affected by a culture outside of the rules or laws of the sport, but also outside of the criminal or civil law, reflecting a normative structure that all participants are versed in and expect. 72 "Playing culture" as a concept has been developed in Canadian case law, as illustrated by the ice hockey case of Cey. 73 It was argued that the violent actions of the defendant were to be expected and indeed were quite ordinary within ice hockey, notwithstanding that they were outside of the formal rules. In the context of violent behaviour the principles in Cey have been applied in cases such as R v Barnes. 74 These cases The level of care required was that which was appropriate in all the circumstances and the circumstances were of crucial importance. Full account had to be taken of the factual context in which he exercised his functions and he could not be properly held liable for errors of judgment, oversight or lapses of which any referee might be guilty in the context of a fast-moving and vigorous contest. The threshold of liability was a high one. It would not easily be crossed.
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This has to be seen within the framework of the playing culture discussion above.
What can be reasonably expected of officials can be referenced to external requirements imposed by Governing Bodies or Professional Associations. Education has been a vital component for all those involved in junior rugby except for perhaps the most important group, parents. Coaches and referees are expected to have the requisite level of knowledge and skill gained through attendance and assessment on a variety of courses with the application of continuing professional development. 80 As coaches gain more experience and develop higher level of courses are available. 81 Coaches are therefore expected to put into practice the contemporary knowledge that is available, and this continuous professional development is a means of extending and improving knowledge, particularly in areas where problems have arisen. Marx's empirical study 82 found that the BOKSMART safety course, in combination with the IRB Level 1 coaching course (which includes Rugby Ready), can add much value to the basic technical knowledge and security awareness of coaches at junior level. However there is also a lack of legal knowledge amongst coaches, and that none of abovementioned courses include any proper exposition of the basics of delictual liability of coaches in cases of injuries to players under their supervision. Increased knowledge and understanding of the safety regime raises the required standard of care that is expected to be demonstrated, and is something that should from part of all coach and organiser education. 83 A standard of care higher than that of the basic "reasonable person" is expected from experienced and better qualified coaches, an argument which is consistent with The RFU has a developmental structure starting with a Foundation course and then through Level 1, 2, 3 and 4. http://www.rfu.com/takingpart/coach/becomingacoach. There is also a range of continuing professional development courses that cover specific elements. http://www.rfu.com/takingpart/coach/coachdevelopmentprogrammes/continuouspersonaldevelo pment. In this case, the children under the supervision of Mrs van Biljon were not babies. They were girls and were twelve years and older. It was accordingly not unreasonable for Van Biljon to accept that they would act responsibly. One would expect Nadia to approach the bags, knowing that they were behind the goal posts, with the necessary caution. She was old enough to appreciate the dangers inherent in the game of hockey and Mrs Van Biljon was entitled to accept that.
85
The judge reached his decision on the basis that hockey players who are twelve or thirteen years old know the game, and that the educator in this case could not be held liable for Nadia's injuries. Lubbe points out that only reasonable supervision and care is expected during sports activities and play at schools. 86 It is not reasonable to require continuous supervision, and an injury may occur when children are running, pushing and shoving. Hamman states that ...the standard set will depend on the probability of the injury, the seriousness of the consequences of the injury, and the ability to eliminate the risk. Hamman "Banning Pregnant Netballers" 3.
The subsections above have considered the five aspects of the prevailing circumstances outlined in Caldwell and have illustrated how these might be applied in the context of rugby, using both South African and English examples. What is clearly evident is that within the context of sport such an evaluation is incredibly difficult, and already embraces a potentially extremely broad set of factors as part of this calculation. As the conclusion makes clear, this evaluation is likely to become even more problematic in the future.
Conclusion
As the arguments above have noted evaluating the standard of care for sport is far from easy, with many factors to be taken into account and balanced against one another. In the McMahon case 88 Lord Jones observed that imposing too high a requirement in one set of rules could breach another. In this instance the example was spending longer making sure no one was in the vicinity before playing a shot, against the tournament rules on "slow play". In addition, sport has many unique attributes and norms which make it a particularly fruitful vehicle to examine standards of care within civil liability more generally. The law of negligence/delict needs to be adaptable and flexible to resolve new situations where injuries have occurred.
However, even in established situations where liability has been previously determined novel events occur and knowledge develops that requires a reconsideration of the principles that govern liability. Where sport is concerned, and particularly youth sport, there is a strong imperative to encourage and support participation both for players and the volunteers (whether coaches or administrators) who are the lifeblood of the amateur game. 89 The risk of injuries is in fact small, the extent of injury rarely serious, and the law needs to tread a cautious path through liability, ensuring it is a vehicle that promotes sport rather than that creates barriers to its enjoyment and practice. A greater understanding of sport, case there was a breach of the relevant operating guidelines. This was a case of two players within different age bands, not mismatched players within the same age group. It is not a huge leap, however, to foresee a requirement for greater consideration for the safety of players within the same age group if there are significant power differentials. Greater knowledge about the nature, type and cause of injuries should be incorporated into practice through increased and more sophisticated coach education. Thus a more detailed and textured approach to coach education, coupled with a more nuanced judicial appreciation of the importance of sport to society and a positive interpretation of the "prevailing circumstances" may help prevent the widespread expansion of liability both in rugby and in sport more generally. 
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SUMMARY
Sport is an important area of civil society in both South Africa and England, and this article is broadly concerned with the relationship between sport and personal injury.
More specifically, the article compares how rugby is regulated by the tort of negligence in England and delict in South Africa respectively. Regarding liability, for sport there are very specific factors that need to be taken into account. The article is concerned with, firstly, the broader context of sport as an important social and cultural activity, and secondly the specific sporting context that includes the rules of the game as well as the playing culture, with a focus on rugby at junior level. Through a critical and comparative analysis of how the standards of care in sport have been developed in both jurisdictions, the aim of this article is to consider how sport specific elements can be incorporated into the traditional legal principles. This comparative analysis contextualises the various discussions in the light of the differences between the English tort of negligence and the South African law of delict. Our argument is that the context and specificity of rugby should be more explicitly taken into account when evaluating potential liability. To establish a standard of care for sport is complex, with many factors to be taken into account and balanced against one another. 
